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REMARKS 

This Application has been reviewed in light of the Office Action mailed May 6. 2010. At 
the time of the Office Action, Claims 1, 3-4, 7 -10, 13-14 and 37-45 were pending, and Claims 2, 
5-6, 11-12 and 15-36 were previously cancelled. All pending Claims L 3-4, 7-10. 13-14 and 37- 
45 were rejected in the Office Action, Claims 1, 9. 37, and 42 are herein amended, and Claims 7 
and 40 are cancelled without prejudice or disclaimer. Applicant respectfully requests 
reconsideration and allowance of ail pending claims. 

Rejections under 35 U.S.C. $103 

Claims 1, 3-4, 7-10, 13-14 and 37-45 were rejected under 35 U.S.C. § 103(a) as being 
unpatentable over the following combinations: 

• Glazer (''High Surface Area Substrates lor DNA Arrays", p. 371 -376; and Yasukawa 
(U.S. Patent No. 5,629,186), and if necessary Lyhs PCX (International Application 
Publication No. WO 96/24631). 

• Goldberg (U.S. Patent No. 5,959,098). Yasukawa, and Lyles PC7\ 

• Glazer and Yasukawa, and if necessary Lyles PC7\ Jones (U.S. Patent No. 4,937.2 10} 
and Lyles '745 (U.S. Patent No. 5.964,745). 

• Goldberg and Yasukawa. and if necessary in view of Lyles PCX, Jones, and lyhs 
'745. 

Applicant has amended independent Claims 1 and 37 to explicitly recite a &ejeenmg anay 
in the bod} of the claims, and to substantially incorporate the limitations of dependent claims 7 
and 40, respective!} - narneh. to recite "wherein the exposed porous material surface is 
about 50% silicon dioxide or higher." 

The Examinu' acknowledges that neither Glazer nor GolJherg teaches the exposed 
porous material surface being about 50% oificon dioxide or higher. (Office Action, pages 5 and 
12). HoweMjr, the bxaminer alleges that YasitkuMu and Lyles PCX oach teach this feature. In 
particular, the Examiner argu-.-s: 
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... Yasukawa et aI fail to expressly disclose the % silicon dioxide at the 
exposed surface, but the material is produced asmg thy same alumina/silica 
fibe.rN.and the same boron source in the same proportions arnic as a, .rcstdt, 
would be expected to possess the sa me % silico n_ djoxsde at thc..cmQjjgd 
surface as that claimed by Applicants. "When the 1TO shows a sound basis for 
believing that the products of the applicant and the prior art arc the same, the 
applicant has the burden of .showing that they arc not." In n> Spddii °1 1 F 2d 705. 
709, 15 USPQ2d 1655, 1658 (Fed. Cir. 1990). The Office does not have the 
facilities to make such a comparison and the bmden is on the applicants to 
establish the difference. Sec In *■<- Fcsi, 5oJ f.2d 1252. 195 USPQ 450 (CCPA 
1977) and K s pane Gun, 10 USPQ 2d 1922 1923 {PTO ltd. Par. App. & Int.). 

Further, L\ U\s, throughout the publication, teach a material tor 
substrate matrix) comprising alumina and silica fibers fused by boron materials 
(e.g. Abstract), '["he references teach the same compositions of alumina, silica and 
boron ie.g p. 3. lines 5 + ) as well as density sizes (e.g. p. 5). 

It would have been prima jacic obvious to one ol ordinary skill in the art 
at the time the m\ cation Vvas made to use the porous materials disclosed by 
Yasukawa et al and/or I>)es. With the invention as disclosed by Glazer et ai. 
because Glazer explicitly state mat porous materials can be used to increase the 
number of immobilized probe molecules in DNA an ays (e g.. see Glazer et al. 
page 3* 1 2, paragraph 2, ''Porous surface layers arc a potential routes to increasing 
the signal trom ON A arra\s, as thc> increase the total surface area on which 
probes can be attached, and hence the capacity for bound target molecules''), 
which would encompass the porous materials disclosed b> Yasukawa. 

{Office Action, pages 7-S) { emphasis added). 

rhu:>. the Hxaminer acknowledges (explicitly ibr Yawkuwa and impiicith for Cries PCi) 
that yasiikami and Lyks 1'CT both fail to actually disclose anything about the S102 purity of the 
exposed porous material surface of a screening arnn {e.g. the recited feature thai the exposed 
porous material surface is about 50% Si02 or higher, about 75"' o Si02 oi higher, or about °5% 
Si()2 or higher). But the Bxaminer argues that despite not disclosing am thing about the Sit >2 
purin of the exposed porous material surface. Yaxnktnvit and Ixlcs P('T "would be expected to 
possess the same % silicon dioxide at the exposed surface as that claimed b> Applicants" 
because Ihe material is {alleged!) ) produced "using the same alumina/silica fibers and the 
same boron source in the same proportions." 
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Applicant respectfully submits that this is factually incorrect The resulting Si02 purity 
til' the exposed porous material surface varies greatlj depending on the specific processing 
pamrneters. (Hie of ordinary skill m the art would un Jet stand that the composition of the fiheis 
and the relative proportion of components dot-s noi define the resulting SiOZ percentage in the 
e\p*>setl porous material surface. For example, the fusion process involving sihea and alumina 
fibers is highly dependent on the fluxing agent and tomporatuie ramping process It the fusing 
(heating) process is too rapid or too high, crystalline silica forms on the surface, such as 
ciistobalitc. tridymile, keatitc, and ouartz. These crystalline forms lack free SiG2 and are 
therefoie unacceptable m this application High purity alumina t~95°«) contains ~5 f '.- Si02 
whirls allocs ii to bond to the pure Si02 fibers but abo is constrained by the same processing 
parameters. 

Ni02 has a number of distinct crystalline forms (polymorphs) m addition to amorphous 
forms. With the exception of stl->ho\ ite and fibrous silica, all of the crystalline forms imohe 
tetrahedral Si04 units linked together by shared \ertiees in different arrangement, Silicon- 
o\sgcn bond lengths van between the differem crystal forms, lor example in o-quart/ ihc bond 
length is 3ol pm, whereas in a-tridymite it is in the range 154-171 pm. The Si-O-Si angle aiso 
\aiies between a km value of 14{f J in a-tndymite. up to 180° in fi-tridytnitc. in a-quartz the Si- 
Q-5i angle is 144°.[1] 

Fibrous silica has a. structure similar to that of SIS 2 with chains of edge- sharing Si04 
tetralsedra. Stisbovite, the higher pressure form, in contrast has a i utile like structure where 
m I icon is 6 coordinate. The density of susmnite is 4 287 g cm3. which compares to o -quartz, the 
densest of the low pressure forms, which has a density of 2.048 gcm3.{2] The difference in 
density can be ascribed to the increase in coordination as the six shortest Si-t » bond lengths in 
stishoviie (four Si-0 bond lengths of 1 76 pm and two others of 181 nmi are greater than the Si-O 
bond ienglh (lol pm) in u-quart/.j.?) The change in the coordination increases the iomcily of the 
Si-O bond [4] But more important is the observation that any deviations from these standard 
parameters constitute mierostmeturai differences or variations which represent an approach, to an 
amorphous, vitreous or glassy solid. Therefore, tha specific process determines the availability 
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of tree :Si02 available to bond with the oligonucleotides, and by extension, the rcuitinu Si02 
percentage in the exposed porous material surface. 

For at least these reasons, one of ordinary skill in the art would understand (and would 
have understood at the time of the present invention) that the Si02 purity levels at the exposed 
surface generally cannot be predicted based merely on the composition of the fibers and the 
relative proportion of components. Thus, the alleged teachings in Yusukana and Lyks PCT of 
"using the same alumina/silica fibers and the same boron source in the same proportions" 
would not make obvious the specifically claimed Si02 purity levels of the exposed porous 
material surface. Therefore, the standard cited by the Examiner "When the PTO shows a 
sound basis for believing that the products of the applicant and the prior art are the same, the 
applicant has the burden of showing that they are not" ifn re Spades') ~~ does not apply. The PTO 
has not shown any sound basis for believing that using (allegedly) similar fibers and relative 
proportions of components would lead to the same Si02 purity levels of the exposed porous 
material as claimed by Applicant. 

Accordingly, because In >*<? Spado does not apply, the Examiner still has the burden to 
show an actual teaching of the recited limitation of the exposed porous material surface being 
about 50% silicon dioxide or higher. As discussed above, the Examiner has already 
acknowledged, either explicitly or implicitly, that each of the cited references do not actually 
teach this feature. 

Thus, for at least this reason, Applicant respectfully submits that amended independent 
Claims 1 and 37 are distinguished from the cited references. Accordingly. Applicants request 
reconsideration and allowance of Claims 1 and 37, as well as all claims that depend therefrom. 
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CONCLUSION 

Applicant has now made an earnest effort to place this case in condition fur allowance in 
hght of the amendments and remarks set forth aK«c. Applicant respediulK requests 
reconsideration ot all dauns. 

Applicant authorizes the Commissioner t» charge $245 for a two month extension oi tune 
to Deposit Al count No 50-5871 of King & Spalding L L.P. 

Applicant believe.? no other iees are due al this time. The Comnnsaioner is herein 
auihon/cd to charge an\ fees ne^essar} or credit any overpayment to Deposit Account No. 50- 
4871 uf King & Spalding I LP. in order to effectuate this filing 

If there are am matters concerning mis Application that ma> he cleared up in a telephone 
com ersauVn. please contact Applicant's aitome> at 512.-i57.2030 

Respectfully submitted, 
KING & SPALDING L.L.P. 
Attorneys for Applicant 

Eric M Grabski 
Reg. No. 51.749 

Date: October 6, 205 0 

SEND CORRESPON DENCE TO: 

King & Spalding l.l.p. 

CUSTOM m. ACCOUNT N O. 86528 

512.457.2030 

5 12.457.25 00 (fax) 



6974455 



